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High Court Form No. (J) 2.
Heading of Judgment in Original Suit

District : Sonitpur.

In the Court of Munsiff No.1, Sonitpur, Tezpur.

Present :Sri Vishek Bhuyan, AJS,
            Munsiff No.1, Sonitpur, Tezpur.

Wednesday  , the   21st   day of   December  , 2022

TITLE SUIT NO.   46   of 20  20

Ghulam  Zubair  Ansari ...................  Plaintiff
  

versus

Golam Farooq Ansari  .................    Defendant
       

This suit/ case coming on for final hearing on
05.11.2022 in the presence of –

Sri. A.K Paul ...........Advocate for the plaintiff;

 and

None…................. Advocate for the defendant

and  having  stood  for  consideration  to  this
day,  the  court  delivered  the  following
judgment-
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JUDGMENT

1. This is a suit for declaration and consequential

relief of confirmation of possession and permanent

prohibitory Injunction.

2. The plaintiff's case as set out in the plaint is

given briefly herein under :

Plaintiff’s case

3. That the plaintiff is resident of  Graham Bazar,

Near Jain Mandir,  Dibrugarh, P.O & P.S. Dibrugarh,

Dist- Dibrugarh (Assam) and  the defendant is resi-

dent at the house of Bimal Hazarika, Poultry Farm,

Birubari, Guwahati, Dist- Kamrup (M), Assam.

That the total plot of land measuring 3 katha

06 Lecha now partly covered by old Dag No. 1636

now 1163 present Periodic Patta No. 407 and partly

under newly created Dag No. 2710 under new Peri-

odic Patta No. 1266 situated at Ward No. 9, 3rd Part

Tezpur  Town,  Mouza-  Mahabhairab,  Dist-  Sonitpur,

Assam (more particularly described in the schedule-

A hereinafter)  originally  owned and possessed by

Late Golam Jilani Ansari  and his wife Late Joytun-

nessa. They jointly owned and possessed said plot

of land by way of inheritance and partition following

arbitration award dated 31.10.1953 which has been

made a rule of the court by passing a decree in con-

nection with Title  Suit  No.  2/1954 in  the court  of
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than Sub-Judge,  Darrang at Tezpur vide judgment

and decree dated 13.03.1957.

That above named Golam Jilani Ansari and Joy-

tunnessa  died  leaving  behind  them  three  sons

namely  Khurshid  Parvez  Ansari,  Khurshid  Anwar

Ansari and Golam Farooq Ansari (defendant of this

suit) and also four daughters namely Shakila Parbin

Ansari,  Shakila  Jebin  Ansari,  Farida  Begam  and

Rahima Khatun (now Late).

That after death of Golam Jilani Ansari and Joy-

tunnessa,  on  30th October,  1987  a  Family  settle-

ment was made in writing as per amicable oral par-

tition of the plot of land mentioned in the schedule

A hereinafter amongst their heirs above named. As

per said oral partition made amicably which is also

followed by  the  deed of  Family  Settlement  dated

30.10.1987 above named daughters of Golam Jilani

Ansari and Joytunnessa surrendered their right, ti-

tle,  interest  on the plot  of  land mentioned in the

Schedule-A  hereinafter  in  favour  of  their  brighter

i.e. defendant of this suit. As a proof of that surren-

der they have signed in said deed of Family Settle-

ment as witnesses showing their NOC to enjoy ab-

solute right,  interest and possession of  the entire

Schedule-A land by their brothers namely Khurshid

Parvez Ansari, Khurshid Anwar Ansari and Golam Fa-

rooq Ansari. As per their mutual understanding they
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therefore  divided  the  whole  schedule-A  land  into

three parts. As per said oral family settlement fol-

lowed  by  the  Family  Settlement  Deed  dated

30.10.1987  above  named  Khurshid  Parvez  Ansari

became absolute owner and possessor of the plot of

land  with  specific  boundary  as  mentioned  in  the

schedule-B  of  said  Family  Settlement  deed  dated

30.10.1987, Khrushid Anowar Ansari became abso-

lute owner and possessor of the plot of land which

specific boundary mentioned in the Schedule-C of

that deed and the defendant Golam Farooq Ansari

become absolute owner and possessor of the land

with specific boundary as mentioned in the Sched-

ule-D of that Family Settlement deed.  The Sched-

ules B,C and D as mentioned in the said Family Set-

tlement  deed  dated  30.10.1987  are  reproduced

hereinafter of this plaint with the same markings for

better appreciation of the pleading. A Map of said

partition  has  also  been  drawn  showing  separate

shares of each brother which has been accepted by

all of them by putting their signatures thereon. 

That the aforesaid family settlement has been

acted upon by the above named Khurshid Parvez

Ansari,  Khurshid  Anwar  Ansari  and the defendant

Golam  Farooq  Ansari.  Mention  many  be  made

herein  that  above  named  Khurshid  Parvez  Ansari

died about 3 years back from today leaving behind
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him this plaintiff,  his mother Sabina Parbin Ansari

and a daughter namely Wahida Anjum Ansari as his

legal heirs and successors.

That aforesaid family  settlement being acted

upon  above  named  Khurshid  Parvez  Ansari  and

plaintiff’s  father  since  deceased  Khurshid  Anwar

Ansari  initially  had been enjoying their  respective

portions by collecting rents from the existing ten-

ants. Plaintiff’s father since deceased Khurshid An-

war has separated his share of land measuring 1

(one) katha out of the total land mentioned in the

schedule-A of the plaint by getting partition as per

order dated 12.12.2004 passed in Partition Case No.

35 of 2004-2005. Accordingly revenue record con-

cern has been corrected by creating a separate Dag

No. 2710 under P.P No. 1266. A little portion of his

share however remained in the original patta due to

certain  inadvertence.  Hence  plaintiff’s  father’s

name still subsists in the original patta.

That  in  the  year  2012,  the  old  Assam  type

shop rooms situated on the plaint schedule-B & C

land has been ashen due to a fire incident. There-

after,  the plaintiff’s  father constructed a multisto-

ried  commercial  building  on  his  part  of  land  as

shown in Schedule-C hereinafter and he was enjoy-

ing the same till his death through his tenants. Now

said property is occupying absolutely by the plaintiff
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and  his  co-heirs.  Above  named  Khurshid  Parvez

Ansari also has been constructed multistoried RCC

commercial building on his part of land as shown in

Schedule-B hereinafter and enjoyed the same till his

death. After his death his son is enjoying the same.

Mention may be made herein that the share of de-

fendant in the aforesaid total and remained vacant

till dates.

That immediately after aforesaid Family Settle-

ment  dated 30.10.1987,  the defendant  out  of  his

share  of  land  as  shown  in  the  Schedule-D  here-

inafter made an oral  gift  in favour of the plaintiff

during his minority as regards 13 feet X 26.5 feet

i.e. 344.5 Square feet land adjacent eastern side of

the plaint Schedule-C land including two Pacca both

rooms standing thereon. Said gifted land is specifi-

cally described hereinafter in the Schedule-E of the

plaint. Subsequent to said oral Gift, the defendant

also made writing as MEMORENDUM OF GIFT on 5th

day of December, 1987 for record purpose which he

signed in presence of two witnesses and delivered

to the plaintiff through his father. Plaintiff’s father

accepted said gift on behalf of the plaintiff due to

his minority then.

That  the  plaintiff  has  been  enjoying  said

Schedule-E land received by him on gift  from the

defendant without having any objection from any-
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more including defendant through his father till his

minority.  The  tenants  of  the  plaintiff’s  since  de-

ceased father were using the bath rooms. The va-

cant land was also occupying by storing scrap ma-

terials of the tenants as well as plaintiff’s father. Af-

ter attaining the plaintiff’s age of majority, he him-

self used to look after and manage said gifted land

including the bath rooms and managing the same

along with the property owned and possessed by

his father.

That as mentioned herein above father of the

plaintiff  has  constructed  multistoried  commercial

building on his part of land mentioned in the Sched-

ule-C  of  the  plaint  thereinafter.  Said  building  has

been constructed covering entire land. The plaintiff

and his father planned to construct a lift  for  said

building, toilets and a store room on the land men-

tioned in the plaint Schedule-E to which he is abso-

lute  owner  being  gifted  by  the  defendant  in  the

year 1987. For that purpose, in the month of Sep-

tember, 2018, the plaintiff came to Tezpur from Di-

brugarh and appeared on the suit land mentioned in

the  plaint  Schedule-E  along  with  construction

labourer for necessary demarcation and to demolish

old dilapidated bath rooms to start new construc-

tion as per planning above stated. The defendant

then restrained the plaintiff for doing any construc-
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tion on the plaint Schedule E land and for the first

time he denied right, title and interest of the plain-

tiff  thereon.  The  defendant  was  reminded  of  the

Gift. Although the defendant acknowledges the gift

in the manner above stated due to his ill motive to

defraud  the  plaintiff  from  his  valuable  rights

thereon is denying its validity in law. On the other

hand plaintiff came to know that the defendant is

planning to construct multistoried building with the

help of portion on the suit land mentioned in the

Schedule-D hereinafter including the portion of the

land he has gifted to the plaintiff as described in the

schedule-E hereinafter.

That  since  the  last  part  of  December,  2018

plaintiff’s father fell in bed following his old age dis-

eases. He was not in a position to move. The plain-

tiff also had to give much time in care, nursing and

treatment of his father. For that he instated of seek-

ing  relief  in  the  matter  through  legal  process  of

court was trying to resolve the same by conciliation

with the defendant. Since September, 2018 to Feb-

ruary 2020, the plaintiff in person and through his

well  wishers tried to resolve the dispute amicably

on  several  occasions  but  the  adamant  defendant

continued to deny the plaintiff’s right, title and in-

terest thereon.

That under the facts and circumstances stated
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herein above plaintiff become absolute owner and

occupier of the suit land mentioned in the Schedule

E hereinafter in view of the aforesaid oral gift which

also followed by a memorandum gift in writing as

stated  herein  above.  Plaintiff  is  occupying  that

piece of land including the pacca bath rooms stand-

ing thereon since the year 1987 continuously and

peacefully. Since September, 2018 only the defen-

dant  out  of  his  greediness  and  ulterior  motive

started denying plaintiff’s  right,  title,  and interest

thereon. Hence, the plaintiff has no alternative but

to approach before this honorable court with suit for

seeking decree of declaration as to his right, title,

interest on the plaint Schedule-E and also to seek

decree of confirmation as to his possession thereon

as consequential relief. The plaintiff is showing des-

perate to restrain the plaintiff at any cost from en-

joying  the  plaint  Schedule  E  land.  Therefore  the

plaintiff as consequential relief is also entitled to de-

cree of permanent prohibitory injunction restraining

and prohibiting the defendant, his men, agents and

representatives from disturbing the plaintiff in any

manner in his peaceful possession over the plaint

Schedule-E land. 

Summons  were  issued  to  the  defendant  but

the  defendant  failed  to  enter  appearance  and

contest  the  suit.  Accordingly,  vide  order  dated
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11.03.2022 proceedings  were  drawn  ex-parte

against the defendant.

4. The plaintiff in order to prove its case adduced

the evidence of two (2) numbers of witnesses.

5.  Heard  the  arguments  advanced  by  the

learned counsel of the plaintiff.

6.  Perused the case record.

7. The points for determination that has arisen in

the instant case are as follows:

Point for determination

I)  Whether  the  plaintiff  is  entitled  to

declaration of right, title and interest on the

suit land mentioned in schedule-E along with

recovery of possession of the said land from

the defendant ? 

8.  My  decision  of  the  above  points  for

determination  along  with  reasons  is  given

hereinunder :

Discussion, Decision and reasons therefore

P.W-1 i.e  plaintiff  Ghulam Zubair  Ansari filed

his evidence in affidavit reiterating the contentions

in the plaint and also exhibited certain documents

in support of his contentions;  Ext. 1-  Certified true

copy  Jamabandi  dated  29.01.2010  as  regards
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Periodic Patta No. 407 of 3rd Part, Tezpur Town, Ext.

2- Family settlement deed (proved in original), Ext.

3-  Map  of  partition  of  total  3  katha  6  lessa  land

(proved in  original),  Ext.  4-  Certified true copy of

Jamabandi of P.P no. 1266 (proved in original) and

Ext.5- Memorandum of gift (proved in original). P.W-

2  Md.  Tarek  Akhtar  Ansari  has  corroborated  the

evidence of PW-1.

The  Defendant  despite  being  given  sufficient

opportunity did not appear and contest the suit on

merit in order to disprove the case of the Plaintiff.

 

As  observed  in  Rangammal  Vs.  Kuppuswami

and another (2011) 12 SCC 220, burden of proof lies

on  the  plaintiff  to  establish  his  right,  title  and

interest  to  suit  property.  Until  that  burden  is

discharged by plaintiff,  the other party cannot be

required to prove its case.

Thus, in the instant case burden of proof is on

the  plaintiff  who  is  asserting  his  right,  title  and

interest with respect to the suit land. Plaintiff has

succeeded to prove his case on basis of material on

record. 

It  is  pertinent to  mention section 101 of  the

T.S Case No. 46 of 2020



Page No. 12 of 14

Evidence Act, 1872:

Whoever desires any court to give judgment as to

any  legal  right  or  liability  dependent  on  the

existence of facts which he asserts, must prove that

those facts exist .

When a person is bound to prove the existence of

any fact, it is said that the burden of proof lies on

that person.

In Rangammal Vs. Kuppuswami and another (2011)

12 SCC 220 , The Hon'ble Supreme Court of India

observed as follows: 

“Thus, the Evidence Act clearly laid down that the

burden  of  proving  a  fact  always  lies  upon  the

person  who  asserts  it.  Until  such  burden  is

discharged,the  other  party  is  not  required  to  be

called  upon  to  prove  his  case.  The  court  has  to

examine as to whether the person upon whom the

burden lies has been able to discharge his burden.

Until  he  arrives  at  such  conclusion,  he  cannot

proceed  on  the  basis  of  weakness  of  the  other

party.”

Therefore, in view of the above discussion and

legal  position stipulated in  the Evidence Act,  it  is

clear  in  the  instant  matter  that  the  plaintiff  has

discharged his burden of proof successfully. 
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The point for  determination stands answered

in  the  positive  in  favour  of  the  plaintiff.  Thus,  in

view  of  the  above  discussion  it  is  held  that  the

plaintiff  has  been  able  to  establish  his  pleadings

and the suit is hereby decreed as prayed for. 

      ORDER

9. In the light of the foregoing discussion,

plaintiff’s suit is decreed exparte with costs.

It  is  hereby  decreed  and  declared  that

the plaintiff is entitled to declaration of right,

title and interest on the suit land mentioned

in schedule-E of the plaint along with  decree

for  permanent  prohibitory  injunction

restraining and prohibiting the defendant, his

men,  agents  and  representatives  from

disturbing  the  peaceful  possession  of  the

Plaintiff over the Schedule-E suit land. 

10.  Prepare decree accordingly.

Given under my hand and the seal of this

court on this the 21st day of  December, 2022

at Sonitpur, Tezpur.

                                       Sri. Vishek Bhuyan

          Munsiff No.1,

       Sonitpur, Tezpur.
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APPENDIX

A. Plaintiff’s Witnesses:

1. P.W-1: Md. Ghulam Zubair Ansari. 

2. P.W-2: Md. Tarek Akhtar Ansari.

B. Defendant’s Witnesses: Nil

C. Plaintiff’s Exhibits:

1.  Ext.  1-  Certified  true  copy  Jamabandi  dated

29.01.2010 as regards Periodic Patta No. 407 of 3rd

Part, Tezpur Town.

2.  Ext.  2-  Family  settlement  deed  (proved  in

original).

3. Ext. 3- Map of partition of total 3 katha 6 lessa

land (proved in original).

4. Ext. 4- Certified true copy of Jamabandi of P.P no.

1266 (proved in original).

5. Ext.5- Memorandum of gift (proved in original).

D. Defendant’s Exhibit : Nil.

 

             Sri Vishek Bhuyan

        Munsiff No.1,

                                          Sonitpur, Tezpur
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